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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

NOVELL, INC,, CASE NUMBER: 970400339
Plaintiff, DATED: JANUARY 30, 1998

VS. RULING

TIMPANOGOS RESEARCH ANTHONY W. SCHOFIELD, JUDGE

GROUP, INC., et al.,

Defendants.

This matter is before the court on plaintiff's motion for 2 preliminary injunction.
Evidence was taken in several sessions spread over many months, with hearings on May 5,
1997, July 9, 1997, October 6-9, 1997, November 3.5, 1997, December 2-5, 1997 and
December 15-16, 1997. In addition, the court received numerous affidavits and received
certain testimony by deposition.

Gordon Roberts, Michael Larson, Elizabeth Blattner and David Bennion of
Parsons, Behle and Latimer have represented Novell. In the beginning Alan Sullivan and
Bryan Benevento of VanCott, Bagley, Cornwall & McCarthy represented Timpanogos
Research Group, Inc. formerly known as Wolf Mountain Group, Inc. (for clarity
throughout this ruling, 1 will refer to the defendant corporation as "TRG") and all of the

individual defendants. Sub sequently Ronald Katz, Gary Benton and Wendy Addiss of



Coudert Brothers appeared as co-counsel for all of the defendants. Thereafter VanCott
withdrew. Following that withdrawal, Coudert Brothers and W. Andrew McCullough and
Randy Lish of McCullough, Jones & Ivins have represented TRG; Andrew McCullough
and Randy Lish have represented defendants Darren Major and Larry Angus; and
defendant Jeff Merkey has appeared pro se.!

Having considered the evidence introduced in the evidentiary hearing and the
arguments of counsel, I now issue this ruling granting to Novell a preliminary injunction.

FINDINGS OF FACT

I find that the following facts have been proven by a preponderance of the
evidence:

1. Novell is a corporation engaged in computer software development and
sales.

2. For a long time prior to March 1997, defendants Merkey, Major and Angus
were employees of Novell.

3. Major was employed by Novell from 1984 through 1995. In 1995 he left
Novell and went to work at Cheyenne, Inc.

4. While employed by Cheyenne, for much of 1996 Major worked at Novell
in the Wolf Mountain group through a partnering arrangement between Cheyenne and

Novell.

5. On January 1, 1997, Major left Cheyenne and returned to full-time

! 1 express sincere appreciation to able counsel in this case who exemplied in their skill and
demeanor in court what is right and good about the legal profession. Their diligence and even their occasional
humor and sarcasm were remarkable.



employment at Novell, working on the Wolf Mountain project.

6. Immediately prior to the happening of the events of March and April 1997,
Merkey was a chief scientist at Novell and was the software engineer in charge of Novell's
Wolf Mountain project, which was engaged in the development of a clustering initiative.

7. Immediately prior to the happening of the events of March and April 1997,
Major was a software engineer working for Merkey in Novell's Wolf Mountain project.

8. Immediately prior to the happening of the events of March and April 1997,
Angus was working for Merkey in Novell's Wolf Mountain project.

9. At the time of his initial hire by Novell in 1993, Merkey signed an
Agreement Respecting Trade Secrets, Inventions, Copyrights and Patents (Ex. 101).

10.  The agreement provided that during his employment he would have
possession or access to materials which contained trade secrets, confidential technical or
business information of Novell and that he agreed not to use any such information for
himself or others and not to disclose any such information at any time during or after
employment by Novell.

11.  Major signed a similar agreement containing the same terms on February 9,
1988 (Ex. 80).

12.  Angus signed a similar agreement containing the same terms on December
4, 1987 (Ex. 181).

13.  In consequence of his decision to become reemployed by Novell on
January 1, 1997, Major signed an Intellectual Property Agreement dated December 30,

1996 (Ex. 83).











































































































































































